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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of )
)
PETER M AND AN TA B. BERK )

Appear ances:

For Appellants: WIliam C. Boettger
Certified Public Accountant

For Respondent: Janes C. Stewart
Counsel

OPI1 NI ON

This appeal is nmade pursuant to section 18593

of the Revenue and Taxation Code fromthe action of the
Franchi se Tax Board on the protest of Peter M and

Anita B. Berk against a ﬂroposed assessment of additiona
personal income tax in the anmount of $1,031.41 for the

year 1978.
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Appeal of Peter M and Anita B. Berk

Appel lants filed a 1978 part year resident
return which included in incone $24,068 of noving expense
rei mbursenent, deducted $8,664 as novin-g expenses,. and
claired $507 as a capital |oss. Respondent requested
appel lants to substantiate the clainmed noving. expense
and capital |oss deductions. Mr. Berk (hereinafter
‘"appellant") stated in the information submtted that
novi ng expense reinbursenent was erroneously included on
appel lants' California tax return and should have been
excluded, as well as his noving expense deduction of
$8, 664 because both had accrued before he left Wsconsin.
After considering all the infornation, respondent in-
creased appellant's incone by $221 for an unauthorized
novi ng expense deduction, increased appellants" capital
gain 1 ncome by $9,224, and issued a proposed assessnent
reflecting those changes.

Appel | ants protested, contending that neither
of them became California residents until My 12, 1978,
that certain'of the noving expense reinbursenments were
accrued and certain of the capital gains were realized
prior to that tinme, and concluded that those anounts
shoul d not be included in California income. After con- ‘
sidering further information submtted by appellants,
respondent affirned its proposed assessnents, and appel -
lants filed this appeal.

Respondent contends that the noving expense
rei mbursenents were paid by appellant's enpl oyer because
appel lant was noving to its California office. Therefore,
t hose paynents were conpensation to the enployee for his
expected California services and, as contenplated by
statute, are to be considered as California source I ncone
taxable to appellant without regard to the tinme at which
he becane a California resident, Respondent further con-
tends that, in any event, all of the enployer's noving
expense paynents or reinbursements were actually made
after appellant became a California resident and, there-
fore, were taxable to himon the basis of his residency
wi thout regard to the possible source of that incone.

Appel | ant contends that section 17596 of the
Revenue and Taxation Code places the taxpayer on the
accrual method of accounting and that if an item of incone
accrues prior to the tine-appellant became a California
resident, that itemis not subject to tax even if it is
received after he became a California resident, Appellant
further contends that the bulk of the expenses were-fixed ‘
and determ ned and therefore were accrued before he becane
a California resident.
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Appeal of peter M and Anita B. Berk

Section 17041 of the Revenue and Taxation Code
i nposes a personal inconme tax on the entire taxable incone
of every resident of this state. Section 17014, in per-

tinent part, states: "(a) 'Resident' includes: (1) Every
i ndividual who is in this state for other than a tenporary
or transitory purpose." California Admnistrative Code

title 18, section 17014, subdivision (b), in pertinent
part, reads:

Whet her or not the purpose for which an
individual is in this State will be considered
tenporary or transitory in character will depend
to a large extent upon the facts and circum
stances of each particular case. ... |If,
however, an individual is in this State to
i nprove his health and his illness is of such a
character as to require a relatively long or
indefinite period to recuperate, or he is here
for business purposes which will require a |ong
or indefinite period to acconplish, or’isem
ployed in a position that may |ast permanently
or indefinitely, ... heis inthe State for
other than tenporary or transitory purposes,
and, accordingly, 1is a resident taxable upon
his entire net incone even though he may retain
his domcile in sonme other state or country.

Respondent' s regul ati ons explain that whether
a taxpayer's purpose in enterinﬂ or leaving California
is tenporary or transitory in character is essentially a
question of fact to be determ ned by exam ning all the

circunstances of the case. If an individual is in
California to conplete a particular transaction, or
performa particular contract, or fulfill a particular

engagenment which will require his presence here for but a
short period, that person is in'this state for a tenporary
or transitory purpose and will not be a resident by virtue
of his presence here. But if the individual is here for
busi ness purposes which will require a relatively long or
indefinite period to acconplish, or is enployed in a
position that may |ast permanently or indefinitely, he is
here for other than tenporary or transitory purposes and
is a resident taxable upon his entire net income. (Cal.
Adm n. Code, tit. 18, reg. 17014, subd. (b).)

From the evidence, it appears that in the first
part of 1978, appellant was enpl oyed by Phillip Morris
at its industrial division in Wsconsin. He was then
i nformed by his enployer that he would be transferred to
its real estate devel opnent division in Mssion Viejo,
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Apveal of Peter M and Anita B. Berk

California. On March 28, 1978, appellant signed a
contract to sell his Wsconsin residence. The only con-

tingency to the sale was that water froma well. on the
property had to be tested and found potable. The sale
was to close on May 12, 1978. Al so on March 28, 1978
appel | ant signed an agreenent with a van line to. pick up
the. famly household goods on My 12, 1978, and nove them
to Ca-lifornia.

pellant arrived in California on april 9 and
commenced work at Phillip Morris' M ssion Viejo division
on April 10, 1978. On April 13, 1978, Ms. Berk arrived
in California. On April 18, 1978, aPpeIIants S-igned
escrow instructions to purchase a California residence.
The only contingency to the purchase was appellants'
receipt of a new loan f.roma savings and.| oan associ ation.
Apparently, both appellants returned to Wsconsin on
April 21, a Friday. Ms. Berk remained in Wsconsin, but.
M. Berk returned to work in California.on April 24, the
foll owi ng Mnday, where he renmined until May 5, 1978,
when he returned to Wsconsin for the weekend. The fol-
| owi ng week, from May 7 through 9, he attended a finance
conference in R chnond, Virginia. Appellant then returned.
to Wsconsin on May 10. On May 12, 1978, appellants'
househol d goods were picked up in Wsconsin for shipment
to California. Appellants and their famly inmmediately
left for their California hotel, wh-ere they renained
until May 20, when their household goods were delivered
in California.

_ We conclude that M. Berk becane a resident when
he arrived here on April 9 to commence an indefinite term
of enploynment here and that his cited absences fromthe
state thereafter were for specific, tenporary purposes:
to visit his famly in Wsconsin, to attend a business
conference, and to manage the shipnent of household goods
to California. Respondent concedes that Ms. Berk did
not beconme a California resident until My 12, 1978.

Section 17122.5 of the Revenue and Taxation
Code st ates:

There shall be included in gross incone
(as conpensation for services) any anount
received or accrued, directly or indirectly, by
an individual as paynent for or reinmbursenent
of expenses of noving from one residence to
anot her residence which is attributed to
enpl oynent or sel f-enpl oyment.
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Appeal of Peter M and Anita B. Berk

Appel [ ant contends, however, that for the
pur poses of determ ning whether items of inconme and
deductions are reportable in California, section 17596 of
t he Revenue and Taxation Code places himon the accrual
met hod of accounting for the year his residency status
changes. Section 17596 of the Revenue and Taxation Code
states:

When the status of a taxpayer changes from
resident to nonresident, or from nonresident to
resident, there shall be included in determ ning
i ncome fromsources within or without this
State, as the case may be, income and deductions
accrued prior to the change of status even
t hough not otherw se includible in respect of
the period prior to such change, but the taxa-
tion or deduction of itens accrued prior to the

change of status shall not be affected by the
change.

Appel lants had entered into a conditional con-
tract of sale of their Wsconsin house and a contract to
nove their househol d goods bﬁ April 9, but the house sale
had not taken place nor the househol d goods noved by that
date, so the expenses had not become fixed and definite.
éCf. eal of Janes H. and Helgise A Frane . St..

d. og EquaI., Nov. T4, 1979.) SInce none O the moving
expenses were fixed and definite at the tine ap?ellant
becane a California resident on April 9, 1978, the
application of section 17596 urged by appellant woul d not
renove any itenms from California incone. But, whenever
fixed or paid, the incone is California source incone
since it was paid by Phillip Morris because appell ant
was nnving toits California division and is therefore
attributable to his California enploynent and is California
source incone. W have repeatedly held that section 17596
is not applicable to situations involving California source
| ncone. -fSee generally, Appeal of Virgil M and Jeanne P
Money, Cal. St Bd. of Equal~, Dec %, V985 Appeal of

Bertram D. and Gorian B. Thonas, cCal. St. Bd. of Equal.
NoV- b, 19871)

The capital gains on the sale of stock included
in appellants' incone reflected by the proposed assessnent
assunmed that appellant became a California resident on
April 9, 1978, and that the stock in question was owned
separately by himso that all gains on sales of the stock
after that date were taxable by California, the state of

his residency after that date. Respondent has stated
that if Ms. Berk did not become a California resident
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Appeal of Peter M and Anita B. Berk

until My 12, 1978, and if the stock was jointly owned by
both appellants, then gains on her portion of stock sold
between April 9 and May 12, 1978, should not be included

in California income. Appellants were provided with the
opportunity -after our hearin% of their appeal to submit
proof of joint ownership of the stock in question. After
the hearing, appellants' representative submtted a letter
which stated that an argument could be nade that the

stock was %ointl-y owned by appellants on the basis that
bot h appel | ants brought equal anounts of assets to their
marriage, they both worked until the birth of their first
child, and investnent nonies cane from both parties

equal ly. This appears to be an argunment that the stock
shoul d have been jointly owned, rather than a denonstration
that the stock had been jointly owned and that respondent
had been in error in attributing the gains to M. Berk in
its ﬁroposed assessnent. The decermination of a deficiency
by the taxing authority is presumed correct, and the burden
Is on the taxpayers to prove that the correct incone was

an amount |ess than that on which the deficiency assess-
ment was based. (3741ey v. Commissioner, 111 F.2d

(3th Cir. 1940); Appeal of John and Codelle Perez,

St. Bd. of Equal., Feb. 16, 1971.) Appellants have not ‘
sustai ned their burden, and we have no alternative but to
sustain respondent's determnation on this issue also.
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Appeal of Peter M and Anita B. Berk

ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T 1S HEREBY ORDERED, ADJUDGED AND DECREED,
Egrsuant to section 18595 of the Revenue and Taxation
de, that the action of the Franchise Tax Board on the'
protest of Peter M and Anita B. Berk against a proposed
assessnment of additional personal incone tax in the anount

of $1,031.41for the year 1978, be and the same is hereby
sust ai ned.

Done at Sacranmento, California, this 27¢; day
of June , 1984, by the State Board of Equalization
with Board Menbers Mr. Nevins, M. Dronenburg, M. Collis
and M. Bennett present.

Ri chard Nevi ns , Chairman
Ernest J. Dronenburg, Jr. , Menber
__Conway H Collis . Menber
W liam M. Bennett , Member
, Member
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